
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO.:PFA/WE/329/99/AS   

In the complaint between: 

 

Gerhard Brian Leukes Complainant 

 

and  

 

Southern Staff Pension Fund First Respondent 

Southern Life Association Limited  Second Respondent 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

Introduction 

 

This is a complaint lodged with the Pension Funds Adjudicator in terms of section 30A(3) 

of the Pension Funds Act of 1956. 

 

The complainant is Gerhard Brian Leukes an ex-employee of the second respondent and 

an erstwhile member of the first respondent.   

 

The first respondent is Southern Staff Pension Fund, a pension fund duly registered in 

terms of the Pension Funds Act of 1956. 

 

The second respondent is the Southern Life Association Limited a company duly 

incorporated in accordance with the company rules of the Republic of South Africa having 

its principle place of business at Great Westerford, Main Road, Rondebosch, Cape Town 

and the erstwhile employer of the complainant.  

  

The complaint relates to the interpretation and application of the rules of the first 
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respondent and it is alleged that the employer who participates in this fund has not fulfilled 

its duties in terms of the rules of the fund.  The complainant submits that his earlier period 

of service with the second respondent should have been taken into account in the 

calculation of the retrenchment benefit from the first respondent on termination of his 

services from the second respondent at the end of his second phase of employment with 

the second respondent, he having absented himself for a period of approximately four 

months during which time he was gainfully employed elsewhere.  The respondents refuse 

to recognise such earlier period of service and the parties remain in dispute regarding the 

calculation of quantum of the benefit.   

 

No hearing was held in this matter, but a report was placed before me by investigator 

Antonia Simmons.  Both the complainant and the respondent have supplied written 

representations supported by documentary annexures.  Accordingly, in determining this 

matter I have relied on the documentation and report placed before me.  Having 

completed my investigation I have determined this complaint as follows and for the 

reasons set out herein. 

 

Evidence and argument 

 

The complainant was employed by the second respondent as an actuarial assistant in the 

actuarial services department of the employee benefits division from 1 October 1988 to 31 

March 1994.  For the duration of the aforesaid period, the complainant was a member of 

the first respondent.  

 

On 31 March 1994 he resigned from the second respondent in order to commence 

employment with Ginsberg Malan and Carsons and was paid out his net cash withdrawal 

benefit in accordance with the rules of the first respondent, which benefit is not in dispute.  

The benefit amounted to the return of his contributions plus 7% per annum of compound 

interest up to the date of resignation.  The total of the withdrawal benefit was R7,405.14 

from which the sum of R953.00 was deducted in respect of tax and a further R3,258.74 

was deducted at the request of the complainant relating to a motor vehicle loan.  The 
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amount deposited into the complainant=s banking account on his resignation was therefore 

the sum of R3,193.40 

 

The complainant commenced employment with Ginsberg Malan and Carsons on 2 April 

1994.  He alleges that he remained in contact with Mr Winterbach, his regional manager 

during his employment with the second respondent, and that Mr Winterbach tried to 

convince him to return to the employ of the second respondent because the actuarial 

services department was under tremendous pressure with regard to work load.  He states 

that actuarial skills within the market were scarce and obtaining the services of an 

experienced actuarial assistance who was productive immediately was difficult.  He goes 

on to allege that Mr Winterbach enquired from him under what conditions he would 

consider returning to the second respondent, which gave rise to negotiations relating to his 

re-employment by the second respondent. 

 

The respondents, however, submit that the complainant was in fact not satisfied with his 

position a Ginsberg Malan and Carsons and that it was he who wished to return to the 

employ of the second respondent.   

 

It is common cause, however, that a new employment contract was negotiated between 

the complainant and the second respondent.  The terms of the contract were agreed 

relating to salary, the waiving of certain conditions that would normally apply to a new 

employee and the complainant=s responsibilities within the department. 

 

The complainant alleges that he raised the issue of having his past service reinstated both 

in respect of the first and second respondents.  He states that Mr Winterbach informed him 

that the rules of the first respondent did not allow the reinstatement of past service, which 

he accepted at the time.  The respondent annexes a memorandum from Mr Winterbach to 

their response in terms of which Mr Winterbach acknowledges that it was agreed that the 

waiting period in respect of applying for a bond and a car loan would be waived and that 

20 working days of leave instead of 15 would be granted.  He also recalls that the 

complainant did enquire regarding the possibility of backdating the pensionable services to 
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its original entry date being 1 October 1988.  He states that he informed the complainant 

that he would pursue the matter further with the human resources division, but only if the 

complainant was able to transfer back to the first respondent the full withdrawal benefit.  

Mr Winterbach did not pursue this matter further with the human resources department as 

he alleges that the complainant was unable to repay the withdrawal benefit at that time. 

 

The complainant signed the acceptance of the terms and conditions of his re-employment 

on 12 June 1994.  No mention was made in the agreement regarding the possible 

backdating of pensionable service, but the other special conditions agreed to were 

reflected in the agreement.  

 

The relevant rule of the first respondent relating to recognition of earlier employment reads 

as follows: 

 
B2.9.0  Recognition of earlier employment 

 

B2.9.1 The principal employer may extend the pensionable service of a member to include 

 

(a) a whole or a portion of any earlier period of employment he has 

completed where the extension is necessary 

 

(i) to secure the services of a employee or 

(ii) where the principal employer holds such earlier period to be 

of special value or 

 

(b) any other period of Service deemed pensionable by the principal 

employer 

 

B2.9.2 Any extension shall be subject to such conditions as the employer, 

committee or actuary may impose. 
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In February 1996, the complainant once again addressed the second respondent 

regarding the possible back dating of pensionable service and he received a written reply, 

(a copy of which is annexed to the response) which outlines the criteria for recognition of 

past service adopted by the second respondent.  In terms of the second respondent=s 

broken service policy a person who resigned from the company, took up a position 

elsewhere and was subsequently re-employed by the second respondent would not qualify 

for the recognition of broken service.  The policy for recognition as notified in the aforesaid 

letter and as it appears in the second respondent=s staff policy and practice handbook is 

as follows: 

 

1. BROKEN SERVICE 

 

A. Objective of Policy 

 

To enable staff who had to leave the company for reasons other than to seek 

employment elsewhere and who returned to the company of their own accord to 

receive credit in respect of such former service. 

 

B Practice 

 

(i) Eligibility 

 

Previous service will be considered if the employee: 

 

(a) was not employed elsewhere during the broken service 

(b) left due to retrenchment, serious illness or military service 

(c) left to better him/herself through secondary or tertiary education 

(d) left because domestic circumstances made it necessary, eg spouse 

transferred pregnancy. 
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(iv) Pensionable service 

 

Applications must be made in writing to Human Resources.  The amount of 

withdrawal benefit from the previous company will have to be taken into account in 

any calculations. 

 

The complainant submits that he had not been fully informed regarding the requirements 

for having earlier employment recognised and that Mr Winterbach, in failing to discuss full 

details with him at the time of negotiating his new employment contract improperly 

exercised his powers and that is omission constituted misinformation and/or 

maladministration. 

 

With effect from 31 August 1998, the complainant was retrenched from the second 

respondent.  All his retrenchment benefits were based on his employment period from 18 

July 1994.  In terms of the rules of the first respondent he was entitled to a withdrawal 

benefit equal to the actuarial reserve value plus a portion of the surplus, if available, 

subject to a minimum of two times the cash withdrawal benefits.  In the complainant=s case 

he was entitled to the minimum benefit as this was greater than the actuarial value.  The 

total paid to the complainant on his retrenchment after the deduction of tax and the 

inclusion of individual account value and interest on late payment was the sum of 

R34,228.10.   

 

Once again on 28 October 1998, the complainant addressed the second respondent 

requesting details regarding past service and expressing the opinion that his period of  

earlier service should be recognised.  On 5 January 1999 the second respondent 

addressed the complainant and informed him that he was not entitle to past service as he 

did not meet the criteria for such recognition nor had there been any contractual 

agreement granting past service.  The complainant, however, persists in his argument that 

in terms of the rules of the first respondent, more particularly rule B2.9 the second 

respondent does have a discretion to allow the recognition of past service and that in not 

allowing recognition of his past service the discretion was unreasonably exercised.  He 
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also submits that the rules established duties of the committee which are set out in rule 

B1.4.2 of the first respondent which rule reads as follows: 

 
B1.4.2 In pursuing its objects the committee shall 

 

(a) take all reasonable steps to ensure that the interests of members in terms of 

these rules and the provisions of the Pension Funds Act are protected at all 

times, especially in the event of an amalgamation or transfer of any business 

contemplated in section 14 of the pension funds act, splitting of the scheme, 

termination or reduction of contributions to the scheme by an employer, 

increase of contributions of members (if any) and the withdrawal of an 

employer=s participation in the scheme; 

 

(b) act with due care, diligence and good faith; 

 

(c) avoid conflicts of interest; 

 

(d) act with impartiality in respect of all members and beneficiaries. 

 

In failing to refer the complaint to the trustees or management committee he submits that 

the duties as set forth in the rules have not been properly complied with.  

 

Another argument put forward by the complainant is that the terms of the Basic Conditions 

of Employment Act it is stipulated in section 84 that: 

 
For the purposes of determining the length of an employee=s employment with an employer for any 

provision of this Act, previous employment with the same employer must be taken into account if the 

break between the periods of employment is less than one year. 

 

Any payment made or any leave granted in terms of this Act to an employee contemplated by 

subsection (2) during a previous period of employment must be taken into account in determining the 

employee=s entitlement to leave or to a payment in terms of this Act. 
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He submits, therefore, that the respondents are obliged to recognise his past service as he 

was absent for a period of less than 4 months. 

 

This tribunal is accordingly requested to order that the past service should be recognised 

and that therefore the complainants benefits should be increased (both the benefit granted 

by the first respondent and the severance pay granted by the second respondent) to 

reflect calculations which take into account the longer service.   

 

The respondent insists that the complainant did not fall within the company policy and 

could not be granted recognition of past service.   

 

It is, in any event, the view of the respondents that the claim does not fall within the 

jurisdiction of the Pension Funds Adjudicator, but that it is an employment dispute dealing 

with the basis of a severance package and is best resolved by the CCMA under section 

134 of the Labour Relations Act of 1995.   

 

Analysis 

 

It is necessary to deal at the outset with the point in limine raised by the respondent and 

relating to whether this tribunal has jurisdiction to determine this matter. 

 

The complainant has requested that both his withdrawal benefit from the first respondent 

and his severance pay from the second respondent be increased to take account of past 

service.   

 

It is quite clear that the issue of severance pay does not fall within the jurisdiction of this 

tribunal and that redress in respect of this part of the complaint should be sought before 

the appropriate forum for the resolution of a labour dispute. 

 

The complaint relating to the quantum of the withdrawal benefit, does fall within the 
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jurisdiction of this tribunal.  In terms of rule 2.9 of the first respondent (cf. supra) the 

principal employer, in this instance the second respondent, is granted a discretion to 

extend the pensionable service of a member to include a whole or portion of any earlier 

service.  This discretion per se gives rise to a duty, the duty upon the employer to exercise 

the discretion pertaining to pensionable service reasonably.  In terms of the definition of 

the complaint in the Pension Funds Act, the complaint may relate to the interpretation and 

application of a fund=s rules and may allege that an employer who participates in a fund 

has not fulfilled its duties in terms of a fund.  In this instance it is clear that a duty is placed 

upon an employer in terms of the rules of the fund. The complaint regarding the withdrawal 

benefit relates to the interpretation and application of the rules with an allegation that the 

employer has failed to fulfil his duty.  As such the complaint clearly falls within the 

definition of complaint in the Pension Funds Act and therefore within the jurisdiction of this 

tribunal.  

 

It therefore falls to be determined whether in exercising their discretion in such a manner 

as to preclude the inclusion of the complainant=s earlier service for the purposes of the 

computation of his benefit, the employer acted reasonably.  Reasonableness is not 

susceptible of precise definition and therefore the facts surrounding each case where a 

test for reasonableness is to be applied must be carefully considered. 

 

The fact that a company policy exists which excludes certain employees from having their 

past service recognised does not automatically imply that such policy should be accepted. 

 The rules of the employer must not fetter its discretion unduly or in a manner which gives 

rise to unreasonable decisions being taken.   

 

There is a dispute of fact on the papers before me relating to the re-employment of the 

complainant.  The respondent submits that the complainant requested to return to the 

employ of the second respondent while the complainant alleges that the second 

respondent was keen to re-employ him.  Whichever version is correct the complainant was 

in a position to negotiate reasonable terms of re-employment.  The complainant was, at 

the time of negotiation, employed by Ginsberg Malan and Carsons and therefore was in a 
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relatively strong bargaining position. 

 

In assessing the complainant=s bargaining position it is also important to note that he was 

employed as an actuarial assistant and, on his own version, was experienced in the area 

of employee benefits and capable of being productive immediately despite the complexity 

of the work involved.  The complainant, therefore, must have been well aware of the 

structure and manner of operation of a pension fund as well as the implications of 

backdating service.  He would have realised that his contract with the second respondent 

dealt with and regulated the issue of his earlier period of service.  He was, nevertheless, 

prepared to sign acceptance of the new terms and conditions of employment with the 

second respondent, which included certain other negotiated issues relating to car and 

bond allowance and leave, but in terms of which no special provision was made for the 

service to be back dated.  Such contract was accepted by the complainant despite his 

having raised the issue of backdating service prior to signature of contract.   

 

The complainant appears to argue that he signed the contract in the mistaken belief that 

he was not entitled to have his service backdated which belief he alleges was induced by 

Mr Winterbach acting on behalf of the second respondent. 

 

Once again, regrettably, the versions differ as Mr Winterbach alleges that he indicated to 

the complainant that he would have taken up the issue with the human resources 

department but only on condition that the earlier withdrawal benefit was paid back, which 

he alleges that the complainant was unable to do at the time.  The fact remains, however, 

that the complainant, having worked in the employee benefits division of the second 

respondent could reasonably be expected to have known of or to have been in a position 

to establish the rules of the second respondent and adequately to negotiate the terms of 

his own new employment contract.  

 

The rule adopted by the employer sets certain limits to the recognition of earlier service, 

but at the same time lists instances in which such earlier service will be recognised.  The 

primary exclusion is in respect of ex-employees who have of their own free will left the 
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employ of the employer to seek employment elsewhere and provides that in the event of 

the employee having been employed elsewhere during the broken service and then 

returning to be employed by the employer such earlier service will not be considered. 

 

In the context, it is instructive to have reference to section 84 of the Basic Conditions of 

Employment Act which was used in argument by the complainant and is quoted above.  It 

is clear that the statutory obligation imposed on employers by this section is not applicable 

in this instance as it relates only to the provisions of the relevant Act, which does not 

govern pension disputes before this tribunal.  

 

Taking into account the bargaining position of the complainant; the fact that a contract was 

entered into, after a discussion relating to the backdating of service, which excluded a term 

authorising such backdating; the specific knowledge and expertise of the complainant and 

the fact that the employer=s rule relating the backdating cannot be said to be 

unreasonable.  I decline to order the second respondent to recognise the earlier service of 

the complainant insofar as it relates to his pensionable service or to order the first 

respondent to pay the complainant the higher benefit as required by him. 

 

For the above reasons the complaint is dismissed. 

 

DATED at CAPE TOWN this 1st  day of September 1999. 

 

 

 

 

_____________________________ 

John Murphy 

Pension Funds Adjudicator 
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